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Proceedings: (IN CHAMBERS) Order Re: Motions to Dismiss (DEs 145, 146)

I. INTRODUCTION 

This action arose in the aftermath of one of the highest-grossing professional-boxing matches in 
history: the 2015 fight between Manny Pacquiao and Floyd Mayweather. After the allegedly boring 
fight ended by unanimous decision, disappointed fans filed numerous class action lawsuits across the 
United States against Pacquiao, Mayweather, and their respective teams and promotion companies. 
Plaintiffs allege that Defendants concealed the fact that Pacquiao had suffered a serious shoulder injury 
before the fight, which precipitated the fight’s monotony. 

On August 17, 2015, the United States Judicial Panel on Multidistrict Litigation entered a 
transfer order pursuant to 28 U.S.C. § 1407, consolidating the pretrial proceedings for the various class 
actions into a single MDL action, which was then assigned to this Court. The MDL action currently 
consists of 26 individual actions and 15 consolidated complaints, including: (a) 13 jurisdiction-specific 
complaints on behalf of statewide putative classes of pay-per-view purchasers (“PPV Plaintiffs”); (b) a 
single complaint on behalf of a nationwide putative class of ticket-holding attendees of the event 
(“Ticketed Plaintiffs”); and (c) a single complaint on behalf of a nationwide putative class of 
commercial entities that purchased closed-circuit distribution rights for the fight (“CC Plaintiffs”) as 
well as California and New York statewide putative subclasses of such CC Plaintiffs. 

Each of the actions names Floyd Mayweather (“Mayweather”), Mayweather Promotions, LLC, 
(“Mayweather Promotions”), Emmanuel Pacquiao (“Pacquiao”), Top Rank, Inc. (“Top Rank”), Michael 
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Koncz (“Koncz”), Robert Arum (“Arum”), Todd DuBoef (“DuBoef”), and Home Box Office, Inc. 
(“HBO”) as defendants. The defendants are separated into two groups: The Mayweather Defendants 
(Mayweather and Mayweather Promotions), and the Pacquiao Defendants (Pacquiao, Top Rank, Koncz, 
Arum, DuBoef, and HBO).  

 Both Defendant Groups filed separate Motions to Dismiss on September 6, 2016, each of which 
was opposed by a separate master opposition brief filed jointly by all of the Plaintiff Groups. Each 
Defendant Group then filed a reply to the respective opposition briefs. 

 On November 7, 2016, the Court issued an Order to Show Cause regarding Plaintiffs’ standing 
under Article III of the United States Constitution. Plaintiffs filed a master response, and each Defendant 
Group filed a separate response to the OSC.1 

 After considering the parties’ arguments, and for the following reasons, the Court hereby 
GRANTS Defendants’ Motions to Dismiss each complaint associated with this MDL action in its 
entirety. 

II. FACTUAL BACKGROUND 

The following facts are alleged in the California Consolidated Complaint:2 

On February 20, 2015, Mayweather and Pacquiao, two of the best active professional boxers in 
the world at the time, reached an agreement for a fight to take place between them on May 2, 2015 at the 
MGM Grand Garden Arena in Las Vegas, Nevada (“the Fight”). This matchup was highly anticipated in 
the boxing world. Soon after agreeing to the Fight, Pacquiao and Mayweather started training for it and 
promoting it as “the Fight of the Century.” (Cal. Pls.’ Consolidated Am. Class Action Compl. (“Cal. 
Compl.”) ¶ 2, ECF No. 96.) 

 
During a training session on April 4, 2015, Pacquiao sustained a severe injury to his right 

shoulder. (Id. ¶ 68.) An MRI exam soon revealed that Pacquiao had torn his rotator cuff, and his doctors 
began giving him regular cortisone shots in an attempt stem the inflammation. (Id. ¶ 102.) Nonetheless, 
the injury significantly altered Pacquiao’s regular training regimen, as he was largely unable to punch 
with his right hand. As a result, Pacquiao’s sparring partners were sent home and were instructed not to 
publicly disclose his injury. When it was reported that Pacquiao had ceased conducting sparring sessions 
prior to the Fight, his head trainer Freddie Roach (“Roach”) stated that this was designed to reduce the 
risk of Pacquiao burning out or peaking too early. (Id. ¶¶ 100–101.) When it was reported that Pacquiao 
                         
1 All parties agree that Plaintiffs have standing to sue because Plaintiffs’ damages are concrete, the damages are fairly 
traceable to Defendants’ conduct, and Plaintiffs’ injuries can be redressed if they prevail on their claims. After analyzing the 
arguments of the parties and the various complaints in this MDL action, the Court is satisfied that this dispute is justiciable in 
federal court.  
2 The Court solely references the California Complaint when setting out Plaintiffs’ factual allegations here because the Court 
concludes that all 15 complaints are substantially similar in this regard. (Cal. Pls.’ Consolidated Am. Compl. 
(“Cal. Compl.”), ECF No. 96.) 
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was training primarily with his (uninjured) left arm, Roach stated that this was designed to sharpen 
Pacquiao’s left punch, and joked that “we’re at a point where Manny could beat [Mayweather] with his 
right arm tied behind his back.” (Id. ¶ 104.) 
 

On April 22, 2015, Pacquiao and Mayweather signed the final contract for the Fight, and on 
April 23, 2015, tickets for the Fight went on sale. (Id. ¶ 63.) Pay-per-view and closed-circuit-distribution 
sales for the Fight also commenced around this time. The Fight was expected to gross over $400 million 
from ticket sales, pay-per-view sales, and corporate sponsorships, making it one of the highest grossing 
fights of all time. (Id. ¶¶ 60–61.)   

 
Despite his injury, Pacquiao and his team continued to promote the Fight, advertising it as “the 

Fight of the Century.” (Id. ¶ 2.) Pacquiao claimed that he was “conditioned 100% spiritually, mentally, 
[and] physically” (Id. ¶ 7.) Members of Pacquiao’s inner circle also made numerous pre-fight statements 
about his fitness, with Roach stating “I’ve never seen him in better shape in our decade-and-a-half 
partnership than now.” (Id.) Roach elaborated that “[Pacquiao’s] speed is faster. His punches are harder. 
He’s looking really good.” (Id. ¶ 73.) Roach further remarked that he had never seen Pacquiao in “such 
pristine condition,” and Pacquiao’s chief promoter Bob Arum (“Arum”) claimed that Pacquiao was 
“better than I’ve ever seen him,” “super confident and relaxed,” and promised that fans were “going to 
see the best Manny.” (Id. ¶ 107) On April 30, 2015, just days before the Fight, Pacquiao declared that he 
was feeling “good and ready,” and noted that there was nothing unusual about his training regimen. (Id. 
¶ 73.)  

 
HBO was invited to extensively cover Pacquiao’s training camp leading up to the Fight as part of 

its documentary “Mayweather/Pacquiao: At Last.” Because HBO camera crews observed and recorded 
Pacquiao’s training, Plaintiffs allege that HBO knew about Pacquiao’s shoulder injury. Despite this 
alleged knowledge, however, HBO never publicly disclosed the injury and continued to affirmatively 
help Pacquiao promote the Fight. (Id. ¶¶ 125–29.) 

 
The Mayweather Defendants also allegedly knew about Pacquiao’s injury. Before the Fight, 

Mayweather and Leonard Ellerbe, Mayweather Promotions’ Chief Executive Officer, alluded to the 
existence of a mole in Pacquiao’s training camp, bragging that they “kn[e]w everything” that was going 
on there. (Id. ¶¶ 110–11.) Plaintiffs thus allege that the Mayweather Defendants must have known about 
Pacquiao’s injury. Nonetheless, the Mayweather Defendants chose not to disclose Pacquiao’s injury and 
continued to promote the Fight. In a press conference on April 29, 2015, Mayweather stated that “[the 
Fight] is an event you cannot miss—[it will be] the biggest fight in boxing history.” (Id. ¶ 118.)    

 
 On May 1, 2015—the day before the Fight—Pacquiao and his personal advisor completed and 

signed a Nevada State Athletic Commission (“NSAC”) Pre-Fight Medical Questionnaire. (Id. ¶ 3.) 
Despite having suffered a torn rotator cuff in his right shoulder, Pacquiao and Koncz checked “no” next 
to a question that asked if he had suffered any shoulder injury, as well as next to a question that asked if 
he had any serious medical illnesses or conditions of any kind. (Id.) Pacquiao also failed to inform 
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NSAC physicians about his injury during his pre-fight weigh-in interview that day. (Id. ¶ 82.) Consistent 
with NSAC’s regular practice, neither the Pre-Fight Medical Questionnaire nor the details of the pre-
fight interview with NSAC’s physicians were made publicly available before the Fight. (Id. ¶ 86.) 

 
On May 2, 2015—the day of the fight—a member of Pacquiao’s team finally informed NSAC 

and its physicians about Pacquiao’s shoulder injury for the first time. (Id. ¶ 84.) In making this 
disclosure just three hours before the fight, Pacquiao was hoping to get approval to receive an anti-
inflammatory cortisone injection. But NSAC physicians denied Pacquiao’s request because he had not 
disclosed the injury the previous day in the Pre-Fight Medical Questionnaire. (Id. ¶ 85.) The NSAC 
physicians did, however, medically clear Pacquiao to fight. (See id. ¶ 12.) 

 
Shortly after 9:00 p.m. local time on May 2, 2015, Mayweather and Pacquiao squared off live in 

the main event in Las Vegas. After twelve long rounds, the fight ultimately came down to the NSAC 
judges’ scorecards for a decision. While each of the three judges declared Pacquiao the winner of 
between two and four rounds, in the end Mayweather was declared the overall winner by unanimous 
decision. Official Scorecard: Floyd Mayweather v. Manny Pacquiao, Nevada State Athletic 
Commission (May 2, 2015), 
http://boxing.nv.gov/uploadedFiles/boxingnvgov/content/home/features/Corrected_May-v-
Pac_scorecard-tickets.pdf.  

 
Following the Fight, Pacquiao revealed publically for the first time that he had suffered a 

shoulder injury during his training camp, and he admitted that he was “not really 100%” during the 
Fight. (Cal. Compl. ¶ 71.) On May 5, 2015, Top Rank released a statement on its website confirming 
Pacquiao’s injury, but stating that Pacquiao decided to proceed with the fight “[w]ith the advice of his 
doctors.” (Id. ¶ 5.) 

 
 Plaintiffs allege that Defendants were motivated by huge profits to conceal Pacquiao’s injury 
from the public leading up to the Fight, and still affirmatively promoted the fight to boost ticket, pay-
per-view-subscription, and closed-circuit-distributorship sales. (Id. ¶ 149.) Plaintiffs allege that because 
of Defendants’ misrepresentations and omissions regarding Pacquiao’s injury, Plaintiffs were induced to 
purchase tickets, pay-per-view subscriptions, and closed-circuit-distributorship rights that they would 
otherwise not have purchased.  
 
III. JUDICIAL STANDARD 
 

To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as 
true, to “state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A claim is facially plausible if the 
plaintiff alleges enough facts to draw a reasonable inference that the defendant is liable. Id. A plaintiff 
need not provide detailed factual allegations but must provide more than mere legal conclusions. 
Twombly, 550 U.S. at 555.  
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Before reaching the sufficiency of the claims, however, courts must make a threshold 

determination that the injury on which the claims are based is cognizable and legally actionable. See id. 3  
 

IV. DISCUSSION 
 
 Nearly all sports fans—at least those who have been fans for longer than a few lucky years—
have tasted both the sweetness of victory and the bitterness of defeat. The binary nature of competitive 
sports means that after any given event, at least some fans are sure to be disappointed. Unfortunately, 
sometimes this disappointment results in lawsuits. Courts in the United States, however, have long been 
hesitant to recognize a sports fan’s post-event disappointment as a legally cognizable injury. See Mayer 
v. Bellichick, No. 07-04671-GEB, 2009 WL 792088 at *3 (D.N.J. 2009) (collecting cases); Tayler W. 
Tibbitts, Sports Consumers: Ticket-Holding Fans’ Rights in Light of “Spursgate,” 21 Sports Law. J. 
201, 206 (2014). This judicial reticence to recognize disappointed-fan injuries has persisted despite the 
emergence across the country of a robust set of consumer-protection laws seeking to punish unfair, 
unlawful, or fraudulent business practices. This is because courts must always make a threshold 
determination that the plaintiff has suffered a cognizable injury to a legally protected right or interest 
before allowing a case to proceed past the motion to dismiss stage. See Twombly, 550 U.S. at 555; 
Mayer v. Bellichick, 605 F.3d 223, 236 (3d Cir. 2010). 
 
 In making this threshold determination, courts often rely on what has become known as the 
“license approach” to determine what legal rights or interests are associated with the purchase of a ticket 
                         
3 While this is a general requirement for all claims, Defendants point out that a legally actionable injury is also specifically 
required by each of the statutory and common-law claims at issue in this case: See Backhaut v. Apple, Inc., 74 F. Supp. 3d 
1033, 1048 (N.D. Cal. 2014) (CLRA and UCL require “economic injury”); Caires v. JP Morgan Chase Bank, N.A., 880 F. 
Supp. 2d 288, 299 (D. Conn. 2012) (CUTPA requires “ascertainable loss of money or property”); N.J. Citizen Action v. 
Schering-Plough Corp., 842 A.2d 174, 176 (N.J. Super. Ct. App. Div. 2003) (same for NJCFA); Health Promotion 
Specialists, LLC v. Bd. of Dentistry, 743 S.E.2d 808, 816 (S.C. 2013) (same for SCUTPA); Tucker v. Sierra Builders, 180 
S.W.3d 109, 115 (Tenn. Ct. App. 2005) (same for TCPA); Avery v. State Farm Mut. Auto. Ins. Co., 835 N.E.2d 801, 858–60 
(Ill. 2005) (ICFA requires “actual damage”); Rollins, Inc. v. Butland, 951 So. 2d 860, 869 (Fla. Dist. Ct. App. 2006) (same 
for FDUTPA); McManus v. Sears Roebuck and Co., No. 09-02-472 CV, 2003 WL 22024238, at *3 (Tex. App. Aug. 28, 
2003) (same for TDTPA); Picus v. Wal-Mart Stores, Inc., 256 F.R.D. 651, 658 (D. Nev. 2009) (same for NDTPA); 
Hendricks v. DSW Shoe Warehouse, Inc., 444 F. Supp. 2d 775, 781 (W.D. Mich. 2006) (MCPA requires “cognizable loss”); 
Baron v. Pfizer, Inc., 42 A.D.3d 627, 629–30 (N.Y. App. Div. 2007) (NYDTPA requires “actual harm”); Southland Sod 
Farms v. Stover Seed Co., 108 F.3d 1134, 1139 (9th Cir. 1997) (Lanham Act requires that “plaintiff has been or is likely to be 
injured”). Hartford Whalers Hockey Club v. Uniroyal Goodrich Tire Co., 649 A.2d 522, 531 (Conn. 1994) (in Connecticut, 
unjust enrichment requires “detriment”); Cleary v. Philip Morris Inc., 656 F.3d 511, 517–20 (7th Cir. 2011) (same; Illinois); 
Baron, 42 A.D.3d at 629–30 (New York requires “enrich[ment]” at plaintiff’s “expense”); Ocaso, S.A., Comp. De Seguros Y 
Reaseguros v. P.R. Mar. Shipping Auth., 915 F. Supp. 1244, 1263 (D.P.R. 1996) (same; Puerto Rico); C.T. Charlton & 
Assocs., Inc. v. Thule, Inc., 541 F. App’x 549, 555 (6th Cir. 2013) (Michigan requires “receipt of a benefit by the defendant 
from the plaintiff” that is “inequitable” to retain); Bunnion v. CONRAIL, 108 F. Supp. 2d 403, 427 (E.D. Pa. 1999) (same; 
Pennsylvania); Unionamerica Mortg. & Equity Trust v. McDonald, 97 Nev. 210, 212 (1981) (same; Nevada); PHG Tech., 
LLC v. St. John Co., Inc., 459 F. Supp. 2d 640, 646 (M.D. Tenn. 2006) (same; Tennessee); Ellis v. Smith Grading and 
Paving, 366 S.E.2d 12, 14 (S.C. Ct. App. 1988) (same; South Carolina). Plaintiffs’ conspiracy claims are derivative of their 
other claims, and therefore also require a legally cognizable injury. 
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to see a sporting event. See Mayer, 605 F.3d at 230–31. Under the license approach, courts recognize 
that a ticket to see a sporting event gives the purchaser “nothing more than a revocable license” to view 
whatever transpires at the ticketed event, regardless of prior promises or representations about the 
performance. See, e.g., id. at 231. As the Seventh Circuit explained in Seko Air Freight, Inc. v. 
Transworld Sys., Inc., “that the Chicago Cubs turn out to be the doormat of the National League would 
not entitle the ticket holder to a refund for the remaining games, any more than the star tenor’s laryngitis 
entitles the opera goer to a refund when the understudy takes over the role.” 22 F.3d 773, 774 (7th Cir. 
1994). Instead of legal damages, the Seko court joked that the fan’s only available remedy was to 
become a White Sox fan. Id. This approach has long been followed throughout the United States. See 
Mayer, 605 F.3d at 231, citing Marrone v. Washington Jockey Club of the D.C., 227 U.S. 633, 635 
(1913). Courts in eight of the states where cases in this MDL action are currently pending have 
expressly adopted the license approach in some context,4 and the Court predicts that if the highest courts 
of the remaining states were directly confronted with this issue, they too would apply the license 
approach. See Johnson v. Columbia Props. Anchorage, LP, 437 F.3d 894, 900 (9th Cir. 2006) (holding 
that absent contrary indication, a state court would likely follow “widely applied principles”); Wright, 
Miller, Cooper, Federal Practice and Procedure § 4507. 
 
 Before allowing this MDL action to proceed any further, the Court must therefore address the 
threshold question of whether the alleged misrepresentations and omissions in this case constitute 
cognizable injuries to a legally protected right or interest. The parties have not cited, nor has the Court 
discovered, any case law from the relevant jurisdictions that directly addresses the license approach’s 
application to this precise issue. Courts in various circuits and states, however, have addressed 
analogous issues and thus provide persuasive guidance.  
 
 A. Relevant Case Law on Disappointed-Fan Claims 
 
 In Bowers v. Fed’n Internationale de l’Automobile, disappointed fans sued Formula One race 
organizers after the organizers failed to publically disclose that fourteen of the twenty cars originally 
slated to race in an event would not participate due to disqualifications. 489 F.3d 316, 319–20 (7th Cir. 
2007). The organizers did not disclose this fact to fans in advance of the race, despite the organizers’ 
advanced knowledge. Id. The event was still held, but the relatively few cars racing apparently made it 
very boring. Id. In affirming the district court’s dismissal of the fans’ eventual lawsuit, the Seventh 
Circuit concluded that the ticket holders had no right to see an “exciting” race, or one where the drivers 
“competed well.” Id. at 321. 
 

                         
4 See Ex parte Quarg, 149 Cal. 79, 80 (1906) (California), Soderholm v. Chi. Nat'l League Ball Club, N.E.2d 517,521 (Ill. 
App. Ct. 1992) (Illinois), Jacksonville Bulls Football, Ltd. v. Blatt, 535 So. 2d 626, 629–30 (Fla. Dist. Ct. App. 1988) 
(Florida), Meisner v. Detroit B. I. & W. Ferry Co., 118 N.W. 14, 15 (Mich. 1908) (Michigan), Bickett v. Buffalo Bills, Inc., 
122 Misc. 2d 880, 882 (N.Y. Sup. Ct. 1983) (New York), Miller v. Pittsburgh Athletic Co., 91 Pa. Super. 241, 243–44 (1927) 
(Pennsylvania), Boswell v. Barnum & Bailey, 185 S.W. 692, 692–93 (Tenn. 1916) (Tennessee), Kelly v. Dent Theaters, Inc., 
21 S.W.2d 592, 593 (Tex. Ct. App. 1929) (Texas). 

Case 2:15-cv-03376-RGK-PLA   Document 51   Filed 08/25/17   Page 6 of 11   Page ID #:914



            
UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL 

Case No. 2:15-ml-02639-RGK-PLA Date August 25, 2017 

Title In Re: Pacquiao-Mayweather Boxing Match Pay-Per-View Litigation 
  

 
 
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 7 of 11 

 In the boxing context, ticketholders and pay-per-view purchasers sued Mike Tyson after a fight 
between Tyson and Evander Holyfield infamously ended in Tyson’s disqualification for biting off a 
piece of Holyfield’s ear. Castillo v. Tyson, 268 A.D.2d 336, 336–37 (2000). Plaintiffs alleged that Tyson 
and his team failed to disclose their “premeditated plan” to end the fight by disqualification if it looked 
as though Tyson might lose. First Am. Compl. at ¶ 115, Castillo v. Tyson, No. 114044/97 (NY Sup. Ct. 
1997) (ECF No. 148-2). Plaintiffs argued that “[i]f the true nature of Tyson’s misrepresentations and 
omissions had been known to plaintiffs and the Class, facts which Tyson successfully concealed, 
plaintiffs and the Class would not have paid to watch the fight.” Id. As in Bowers, the New York 
Appellate Division in Castillo summarily upheld the lower court’s dismissal of the lawsuit, relying on 
the license approach to conclude that plaintiffs “received what they paid for, namely, the right to view 
whatever event transpired.” Castillo, 268 A.D.2d at 337.  
 
 Most instructive, however, is the Third Circuit’s decision in Mayer v. Bellichick, 605 F.3d 223 
(3d. Cir. 2010). There, the Third Circuit affirmed the district court’s dismissal of a lawsuit brought by a 
New York Jets fan against the New England Patriots over the “Spygate” scandal—where the Patriots 
surreptitiously video-recorded their opponents’ sideline signals in violation of NFL rules. Plaintiffs 
argued that they purchased tickets to eight Patriots-versus-Jets games “under the express and implied 
condition that the game [would] be played honestly and according to agreed rules and conditions,” and 
that they “would not have purchased tickets” if the Patriots had not omitted their intention “to play the 
game corruptly.” Compl. at ¶ 40, 50, Mayer v. Belichick, No. 07-4671(GEB), 2009 WL 792088 (D.N.J. 
2007). Applying the license approach, the district court in Mayer held that plaintiffs had “failed to set 
forth a legally cognizable right, interest, or injury” because “[a]t best, [they] possessed nothing more 
than a contractual right to a seat from which to watch an NFL game between the Jets and the Patriots, 
and this right was clearly honored.” Mayer, 605 F.3d at 230. The Third Circuit agreed, noting that “[a]t 
the very least, a ruling in favor of [plaintiffs] could lead to other disappointed fans filing lawsuits 
because of . . . any number of allegedly improper acts committed by teams, coaches, players, referees 
and umpires, and others,” which the court determined would impermissibly “burden already limited 
judicial resources and force professional sports organizations and related individuals to expend money, 
time, and resources to defend against such litigation.” Id. at 237. The Third Circuit noted, however, that 
its ruling “does not leave [plaintiffs] and other ticket-holders without any recourse.” Id. The court 
suggested that “fans could speak out against the Patriots, their coach, and the NFL itself. In fact, they 
could even go so far as to refuse to purchase tickets or NFL-related merchandise. However, the one 
thing they cannot do is bring a legal action in a court of law.” Id. (citations omitted) (emphasis in 
original). 
 
 It is important to note, however, that the license approach is not always applied to bar fan 
lawsuits against sports organizations or athletes. In a separate line of cases where the license approach 
has not been applied, sports organizations have been successfully sued for lying to fans in order to boost 
season-ticket sales. In Charpentier v. L.A. Rams Football Co., Inc., a California court held that season-
ticket holders were entitled to damages after the L.A. Rams misrepresented their plans to relocate the 
team to another city, in order to increase season-ticket sales for what was to be (until recently) their last 
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season playing in Los Angeles. 75 Cal. App. 4th 301, 304–06 (1999). Similarly, in Beder v. Cleveland 
Browns, Inc., an Ohio court held that ticket holders could proceed with a fraudulent-inducement claim 
after the Cleveland Browns, motivated by profit, misrepresented the team’s intention to relocate to 
another city. 717 N.E.2d 716, 718–19 (Ohio Ct. App. 1998). Finally, in Skalbania v. Simmons, an 
Indiana court held that season-ticket holders were entitled to damages after a hockey team lied to fans 
about its financial ability to finish the season in order to boost season-ticket sales, but then shut down 
after only thirteen of the forty scheduled home games had been played. 443 N.E.2d 352, 353 (Ind. Ct. 
App. 1982).  
 
 B. Analytical Framework for Applying the License Approach 
 
 The fundamental question facing this Court is whether the facts of the present case place it in 
line with Mayer, Castillo, and Bowers (finding no legally cognizable injury); or with Charpentier, 
Beder, and Skalbania (finding a legally cognizable injury).  
 
 Line-drawing in this area is difficult, but the Court ultimately concludes that the license approach 
should be applied here because the alleged misrepresentations and omissions implicate the core of 
athletic competition. The Court holds that a misrepresentation or omission implicates the core of athletic 
competition, and therefore does not constitute a cognizable injury to a legally protected interest under 
the license approach, if it is related to: (A) competitive strategy, or (B) the quality or outcome of 
competitive performance. This holding applies regardless of the identity of the person or entity making 
the misrepresentation or omission. 
 
 This framework is derived from the way courts have dealt with analogous cases in the sports 
context. The omissions in Bowers, for instance, related to the quality of competitive performance (the 
race was less exciting because fewer cars participated). See Bowers, 489 F.3d at 320. In Castillo the 
misrepresentations and omissions implicated Tyson’s competitive strategy (to get himself disqualified if 
the fight was going poorly). See Castillo, 268 A.D.2d at 336–37. In Mayer, the omissions also related to 
the Patriots’ competitive strategy (to gain a competitive edge by video-recording their opponents’ 
sideline signals). See Mayer, 605 F.3d at 230-33. 5 By contrast, the misrepresentations and omissions in 
Charpentier, Beder, and Skalbania did not concern the core nature of athletic competition. The 
misrepresentations and omissions in these cases did not implicate competitive athletic strategy, but 
rather business strategy. These cases similarly did not implicate the quality or outcome of athletic 
performance, but instead concerned business outcomes and financial performance. See Charpentier, 75 
Cal. App. 4th at 304–6; Beder, 717 N.E.2d at 718–19; Skalbania, 443 N.E.2d at 353.  
 

                         
5 Plaintiffs attempt to distinguish the present case from cases like Bowers, Castillo, and Mayer by framing themselves not as 
“disappointed fans,” but as “defrauded consumers.” This distinction, however, is purely semantic. The fans in Castillo, 
Bowers, and Mayer also viewed themselves as defrauded consumers, and at least in Castillo and Mayer alleged theories of 
recovery related to fraudulent inducement. See, e.g., First Am. Compl. at ¶ 115, Castillo, No. 114044/97 (ECF No. 148-2); 
Compl. at ¶ 40, 50, Mayer, 2009 WL 792088. 
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 The line the Court draws here is also supported by the relevant policy considerations, which 
previous courts have noted must be taken into account when approaching this question. See Mayer, 605 
F.3d at 226. Such policy considerations include the role of competitive sports in American society, as 
well as the essential nature of competitive sports and sports fandom. 
 
 Competitive sports have long played an important role in crafting America’s shared civic 
identity. Renowned writer and avid sports fan Richard Gilman described the unique relationship of the 
American public with sports thusly:  

[B]eing a sports fan is a complex matter, in part irrational, I’ll admit, but 
not unworthy. . . . [I]t’s an amalgam of many things, chiefly perhaps, a 
relief from the seriousness of the real world, with its unending pressures 
and often grave obligations. It’s also a playing out of the drama of fate, the 
roles in all our destinies of skill, chance, risk and will, with a saving grace 
that it has nonfatal consequences. Being a fan means practicing a form of 
sympathetic magic, by which you suffer with, draw strength from and 
generally share in the vicissitudes and personas of modern day champions 
and heroes. 

Richard Gilman, Views of Sports; The Wounded Giant Regains His Dignity, N.Y. Times 
(Jan. 25, 1987), http:// www.nytimes.com/1987/01/25/sports/views-of-sports-the-
wounded-giant-regains-his-dignity.html?pagewanted=2&src=pm. 
 

The reason that competitive sports is so compelling is precisely because the outcome is always at 
least somewhat uncertain, competitive strategies are ever-changing, and the quality of performance at 
any given event is consistently unpredictable. The clear favorite may perform poorly and lose to the 
lowliest underdog, a star quarterback may conceal his having suffered a concussion, a coach may go into 
a game with a flawed strategy, or a star shooting guard may reveal that he is suffering from the flu just 
before the pivotal fifth game of a tied-up 1997 NBA Finals, but decide to play anyway, winning the 
game and scoring 38 points despite being visibly affected by his illness. As mixed-martial-arts 
commentator and boxing fan Joe Rogan once remarked, fighting sports in particular are “a microcosm of 
life: [a] crazy struggle . . . [that] doesn’t always end your way.” The Joe Rogan Experience: Aubrey 
Marcus, (November 29, 2017) http://podcasts.joerogan.net/podcasts/aubrey-marcus-8. This inherent 
unpredictability and uncertainty is integral to competitive sports. As such, not only do sports fans bear 
the risk of the unexpected happening, this risk is precisely why sports fans exist in the first place.  

Thus, allowing sports fans to sue over the vicissitudes of competitive sports could destroy the 
very thing that makes sports fandom so special. A holding in favor of Plaintiffs in this case could be 
construed to require near total transparency in sports, whereby any inflated, unreliable, or cryptic pre-
event statements would beget lawsuits. Gone would be the days of headstrong athletes declaring their 
complete readiness to destroy their opponents. Athletes would never again publicly predict that they will 
prevail, or even conclude that an event will be exciting. Sports teams and athletes might even be 
required to disclose the weak spots in their game plans or preparations before every event for all to see 
(including their opponents).  

Case 2:15-cv-03376-RGK-PLA   Document 51   Filed 08/25/17   Page 9 of 11   Page ID #:917



            
UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL 

Case No. 2:15-ml-02639-RGK-PLA Date August 25, 2017 

Title In Re: Pacquiao-Mayweather Boxing Match Pay-Per-View Litigation 
  

 
 
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 10 of 11 

The Court refuses to so disrupt the nature and integrity of competitive sports. Assurances that 
one side will prevail and exaggerated guarantees of stellar performances are both part and parcel of 
competitive spectator sports (especially fighting sports like boxing). The fact that such pre-event 
statements are inherently unreliable is precisely why fans even bother showing up to sporting events and 
tune in en masse—if pre-event statements were entirely reliable, competitive sports would be pretty 
boring. Concealing specific weaknesses from an opponent prior to an event is similarly essential to the 
nature of athletic competition. Especially in contact sports such as boxing, athletes will often go into an 
event with some level of preexisting injury, training deficit, or strategic weakness. Creating a legal cause 
of action for omissions or misrepresentations that prevent an opponent from exploiting such an injury, 
deficit, or weakness would seriously impact the nature of athletic competition. 

 This framing of the license approach also ensures, however, that the approach will not function 
as a blanket pardon for the malfeasance of athletes or sports organizations. If a sports team makes a 
misrepresentation concerning its business strategy or financial health, for instance, and fans 
detrimentally rely on that misrepresentation, the fans may have a valid claim against the team, just as 
they would in any other non-sports context. The only claims to be barred under the Court’s framework 
are those based on a narrow set of misrepresentations or omissions that cut to the core of athletic 
competition. 
  
 C. The Court’s License-Approach Framework Applied to the Present Case 
 
 In the present case, all of the alleged misrepresentations and omissions fall under either or both 
of the aforementioned categories that implicate the core of athletic competition.  
 
 Promoting the Fight as the “Fight of the Century,” declaring that Pacquiao is “ready to win,” and 
claiming that the Fight is “an event you cannot miss,” are all statements predicting the outcome or the 
quality of the athletic performance. Statements that Pacquiao looked “really good,” was “in great 
shape,” was “super confident and relaxed,” and looked “better than . . . ever” also relate to the quality of 
athletic performance. The omissions made to conceal Pacquiao’s injury relate to Pacquiao’s competitive 
strategy of hiding specific weaknesses from his opponent. If it is true that Mayweather learned about 
Pacquiao’s shoulder injury through a mole in Pacquiao’s training camp, Mayweather’s non-disclosure of 
this fact not only implicates Pacquiao’s competitive strategy, but also Mayweather’s own competitive 
strategy: to keep his knowledge of Pacquiao’s weakness a secret so as to better exploit this knowledge 
during the Fight.  
 
 Because the Court concludes that the alleged misrepresentations and omissions on which 
Plaintiffs’ claims are based all implicate the core of athletic competition, none of Plaintiffs’ claims are 
legally cognizable under the license-approach framework.  
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V. CONCLUSION  

 The Court is sympathetic to the fact that many boxing fans felt deceived by the statements and 
omissions made by the Fight’s participants and promoters. The proper remedy for such unscrupulous 
behavior when it implicates the core of athletic competition, however, is not a legal one. Disappointed 
fans may demand that fighters be more transparent in the future, lobby their state athletic commissions 
to impose more stringent pre-fight medical screenings and disclosure requirements, or even stop 
watching boxing altogether. They may not, however, sustain a class-action lawsuit.  
  
 In this case, Plaintiffs ultimately received what they paid for, namely: the right to view a boxing 
match between Manny Pacquiao and Floyd Mayweather, sanctioned and regulated by the Nevada State 
Athletic Commission. Plaintiffs had no legally protected interest or right to see an exciting fight, a fight 
between two totally healthy and fully prepared boxers, or a fight that lived up to the significant pre-fight 
hype.    

 
 For the foregoing reasons, the Court DISMISSES each and every Complaint in this MDL 
action for failure to state a claim based on a cognizable injury to a legally protected right or interest. 
 

IT IS SO ORDERED. 
 

 :  

Initials of Preparer   

  
 
 
 
 
 

 
cc:  MDL Panel 
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